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What is Procurement?

Procurement is “the acquisition of goods and services from third parties”. It is relevant to Supporting People (SP) because housing related support is now seen as a core Local Authority activity, predominantly (although not, of course, exclusively) purchased from outside organisations. So, whenever a Local Authority goes into a SP Contract with an external (rather than an in-house) provider, they have “procured” a service from a “supplier”. Because they are a public body, there is a wealth of legal, regulatory and good practice guidance they have to take into account when they do this.

To help Local Authorities, the Department for Communities and Local Government (DCLG) published  “A Guide to Procuring Care and Support Services” during October 2006. Although this guide provides a lot of useful information on the procurement process, providers will greet it with some trepidation. In it, DCLG attempt to set out how they think Local Authorities should go about getting increased efficiency and value for money when procuring SP services. Based on Value improvement Projects in Plymouth and Leeds, it appears to finally confirm that DCLG expect most SP services to be subject to some kind of competitive tender.

When SP was being introduced, we were told that, in most cases, funding would be a matter for negotiation following on from service reviews. Contracts would only be terminated where performance was irredeemably poor or no ongoing need for the service could be demonstrated. However, in recent months, these assurances seem to have disappeared. Gradually, the view has taken hold that:

· Nationally, SP is costing the government too much, so savings need to made;

· There is, in any case, a need for “cashable” efficiency savings in all government programmes;

· European Union (EU) Treaty Principles and Directives (with their emphasis on open competition) apply by law, at least in part, to “welfare” programmes like SP.

There is some validity in all of these assertions. There can be no doubt that some SP services were developed, enhanced or cost-shunted, taking opportunistic advantage of Transitional Housing Benefit. Furthermore, like the NHS and Social Services, SP must expect to demonstrate service improvement, if money is to continue to be pumped into it. And we cannot expect to have a closed shop, where local providers can freeze out competitors, who may be able to do the job better. But is competitive tendering really the best way of putting SP services into place? 

Is competitive tendering compulsory?

Some SP teams will argue that they have no choice but to put SP services out to competitive tender. However, there are good reasons to believe that this is not the case. Amongst these are that: 

· The vast majority of SP activities almost certainly count as “Welfare Services” under EU Directives. This means they come under “Part B” of the Directives, which encourages a “light touch” approach that falls far short of full blown, EU wide competitive tendering;

· Many SP services will (or could, if SP Teams chose to break them down into smaller “lots” rather than to aggregate them into large contracts) have values below the thresholds to which the EU Directives apply (currently about £50,000 per annum for a three year contract)

· Many Local Authority Standing Orders and Procurement Policies enable exemptions and waivers from competitive tendering to be sought;

· The EU guidance recognises that, in some situations,  there may be “compelling reasons” not to go to tender; 

· Even where EU style Procurement is used, there are plenty of alternatives to straightforward, open competition.

Like other services, SP has to be procured in line with EU Treaty Principles (the distinction between the Principles and the Directives are often ignored but are very important). However, all that is required under these Principles is “a degree of advertising sufficient to enable the services market to be opened up to competition”. Authorities do also have to be wary of being so exclusive that a potential provider might challenge their decision not to tender. But it is fair to say that, whilst many SP Teams may well choose to put SP Contracts out to tender, they are not necessarily legally compelled to do so.

Is competitive tendering good practice?

So, the question of whether or not to tender competitively is much more one of choice than legal compulsion. To a large extent, this is a political judgment. For all the successes claimed by the SP Value Improvement Projects, one can think of other examples (e.g. hospital cleaning, bus privatisation and domestic utilities) where over reliance on competition has arguably resulted in a worse and/or a more expensive service. Nevertheless, the current Government seems to insist it is a good way of getting Value for Money.

Indeed, there are some instances in which Competitive Tendering will be the best way forward. These are likely to be scenarios where:

· There are plenty of potential providers who could provide the service to the required standard;

· The service is capable of being clearly specified, so that those who tender have a clear basis for offering a price;

· There are no overwhelming reasons why a certain organisation (or type of organisation) should become (or continue to be) the provider.

In these cases, the benefits of a bidding exercise are clear. One provider may be able to offer a better price than the others. Quality of service will be easy to monitor, as the requirements of the contract will be precisely understood. And there will be no strategic or customer focused reasons why one organisation should be the preferred provider.

However, where SP services are concerned, things will often be different. There will be many instances where:

· There is a shortage of potential providers, perhaps for geographical reasons, the specialist nature of the service or a combination of both;

· It is difficult to draw up a clear specification, due to the complexity of the needs being met, the interdependence of the SP element with other service streams (e.g. housing, care, specialist counseling etc.) or the lack of detailed knowledge in the purchasing authority;

· There are over-riding reasons in favour of working with (say) a community based, perhaps charitable provider who may be uniquely placed in terms of their role in local service delivery.

In these cases, it is important that the SP Team consider the alternatives, including those which are available under EU guidelines. 

Alternatives and variations
Some SP Teams are not using competitive tendering at all. They argue that the Service Review Framework (with its emphasis on Performance and Value for Money) taken together with financial benchmarking and the authority’s ability to negotiate a contract price, provide sufficient “contestability” to satisfy the lesser EU requirements for Part B services. It remains to be seen if this position is sustainable, in the face of DCLG pressure and possible challenges from providers.

This is not necessarily better for the provider. Indeed, the authorities involved may be in a position to drive a very hard bargain. Some providers may prefer to take their chances in a fair competition – but at least this approach enables continuation of provision for service users. It also avoids the substantial costs that are associated with full blown tendering exercises.

Other teams are choosing to go for competitive tendering when it suits the circumstances - and are unlikely to use it for all services. Examples of tendering typically include:

· Generic, area wide floating support services;

· Services where an existing provider has pulled out, setting off a search for alternative “suppliers”

These authorities are tending to use contract negotiations for other services, especially where their reviews have satisfied them on the questions of need, service quality and value for money. This approach is more in line with SP as it was originally conceived.

Where competitive tendering has been used, it has tended to be traditional in nature. It has either been entirely open or confined to a list of providers who have “pre-qualified”. Use of pre qualification procedures is entirely legitimate, providing the selection process used is fair, transparent and accountable.

Some further variations to traditional competitive tendering are set out in the DCLG guidance. These include Competitive Dialogue and Negotiated Procedure. In these scenarios, pre-selected providers (at least three of them) are invited to work with an authority to develop service models aimed at meeting a particular need. The models developed are then used to inform the tendering process.

This gets round the problem of council officials having to specify services that they may know little about. It also helps to ensure that the end product will be something workable that is actually needed. Hopefully, some SP Teams will start to use these variations, which seem well suited to the development of specialist, integrated services for vulnerable people.

However they choose to proceed, authorities are advised by DCLG to:

· Minimise bureaucracy and avoid onerous information requirements;

· Conduct a thorough risk assessment and draw up a management plan as part of the procurement process;

· Plan ahead, so that procurement exercises are carried out according to their relative priority;

· Set realistic, deliverable timetables;

· Ensure that evaluation criteria for tenders must be clear, open, well thought out and fairly and consistently applied.

The DCLG guidance explains how local authorities should assess the “market” and assess their procurement options. It advises them on how to manage the market by working with providers. Feedback from providers to date suggests that tendering has been an onerous task that is both time-consuming and expensive. Perhaps some of the consultative process contained in the guidance will help to ease the burden.

Issues for Providers
Regardless of the detailed methodology used, there will be many concerns for providers. They will be asking themselves:

· How can we be confident that local SP Partnerships know enough about what services are needed in their area?

· Assuming they know what is needed, do the SP Team and their procurement colleagues have the expertise to specify the sometimes complex and specialised services that vulnerable people require?

· Is competitive tendering compatible with joint commissioning?

· Does procurement of support services allow them to be integrated with housing and care where appropriate?

· Are procurement processes manageable for third sector agencies, especially small ones?

· Will the drive for efficiency inevitably lead to fewer providers?

· How do Local Authorities reconcile efficiency drives with their role as capacity builders and promoters of diversity?

· Are we less independent now that we are “suppliers” of Local Authority services?

In this context, it is important that providers get involved and influence the commissioning process. For instance, the DCLG guidance contains useful material on harmonising the procurement and commissioning “cycles”. But it misses a key point – when addressing the needs of a vulnerable client group, joint commissioning is rarely about a single service stream. A real issue is how to co-ordinate multi-agency commissioning of complex services that can contain Property, Housing Management, Support, Social Care and perhaps even Health Care elements, to make sure these all join-up for the user. Providers should press SP Partnerships to ensure that all funding streams work to the same cycle.

Local Area Agreements may be the key to this. The Local Government White Paper suggests multi-agency approaches to achieving outcomes – but how can this be achieved if there has to be a separate specification and procurement exercise for each aspect of a service? Worryingly, we have already seem some SP Teams proposing to tender accommodation based support services - without seeing the implications for the social housing property portfolio, housing management and care.

Capacity building and the voulntary sector
The DCLG guidance stresses the unique role of voluntary organisations. As well as being seen as flexible and innovative, third sector agencies are seen as having important links to hard-to-reach groups. They are also characterised as being well versed in working with the public sector.

Authorities are encouraged to nurture the third sector by holding procurement open days and providing support throughout the process. Providers should hold their local teams to this. Good practice suggests that authorities should be consultative in their dealings with providers, right up to the point of the actual, confidential tendering exercise. There should be no surprises when a service goes out to tender.

In recognition of the role of small providers, the guidance also suggests that sub-contracting and consortia arrangements should be encouraged. This is more worrying – it promotes the idea that the sector should configure itself as a vehicle for delivery of local government services. There is little flavour of an independent, community-based sector being funded to carry out activities in its own right.

In this environment, it is important for providers to:

· Know the full cost of their services, so that they can assess the financial risks and benefits of offering a particular price to a purchaser;

· Have a clear Business Plan, that enables them to assess the impact of taking on new, continuing current and losing existing services;

· Consider partnership working through consortia arrangements, mergers and other options.

Unquestionably, some providers will find it difficult to cope with the uncertainty that full-blown competition brings. They will need to consider what they can offer in terms of added value. Local Authorities have an increasing duty to value and nurture independent, community based organisations that are close to service users. They may soon start to see the downsides of giving too much business to the lowest bidder.

Of course, we can continue to lobby national and local government on the need to preserve and enhance a vibrant, diverse sector. There are strong arguments that unfettered competition for contracts is incompatible with the Compact and the Local Government White Paper, which recognise the constraints faced by voluntary organisations in responding to quasi-market initiatives. But at the same time, the sector needs to change, in order to respond to opportunities and cope with threats effectively. We need to position ourselves as partners who can work with government in the interests of vulnerable people.
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