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Introduction 

The introduction of the Supporting People programme in 2003 brought about many changes to the landscape of supported housing. Support now can be provided for service users in a variety of accommodation settings including owner occupation, private rented as well as social housing. There is an increasing need for both providers and commissioners of services to understand the legal arrangements concerning accommodation. This briefing covers the common current legal arrangements in social and private rented housing. It is hoped that this briefing will enable decisions regarding commissioning new and existing services, decommissioning and remodelling services to be undertaking with due regard to landlord and occupants legal rights and responsibilities. This briefing aims to outline the law relating to certain types of occupancy agreement -  it does not replace the need for legal advice. 

Lease/Licence distinction

The most significant aspect of an occupiers’ legal status is whether they have a lease (a tenancy) or a licence.  Landlords do not have discretion of granting a tenancy or licence, if the conditions for a tenancy exist in law, the occupier will be regarded by the Courts as a tenant. This means that even if an occupier has agreed to, and been issued, with a licence agreement a Judge could decide they have a tenancy agreement.

The distinction between a tenancy and licence is established in common law.  In the case of Street v Mountford in 1985 the House of Lords established that some non-exclusive occupancy agreements were ‘shams’ designed to avoid occupants enjoying the protection of the law.  In this case the law lords established if the person has exclusive possession, of identified premises, for a known period, for which a charge is paid then a tenancy exists. This could include a shared housing scheme where occupants have their own rooms and share communal areas. 

Short length of stay does not automatically mean an agreement is a licence agreement, if residents have exclusive occupation of their own room and share communal areas. 

The most common reasons that an occupant has a licence in housing with support, is the absence of exclusive possession of part of the premises.  This may occur if the landlord requires the residents to be mobile and move between rooms so that the property can be managed effectively, if the resident is expected to share their bedroom with someone unrelated to them or if the landlord needs ‘unfettered access’
.  The last condition is usually relied upon in housing with support, however this often causes the most confusion.

The requirement for ‘unfettered access’ means that the landlord genuinely needs to access the residents room any time of the day or night to provide services the resident genuinely requires.  This may be checking on their well being or assisting with personal and intimate care needs.  In order to provide this it could be expected that the landlord would provide a considerable level of staffing usually 24 hour and 7 days a week.  It would be difficult to convince a Judge that a resident needs this level of support during office hours but not at night or weekends.  The aims of the scheme do not infer a licence or a tenancy but the services that are required to achieve the aims may indicate whether a licence or tenancy exists. 
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Protections for licence holders

Occupiers have the benefits of the Protection from Eviction Act 1977 unless they are expressly excluded from it.  This Act protects all occupiers from being unlawfully evicted.  Licence holders are entitled to be served with a 28 day notice to quit if the landlord wants to terminate their stay, the notice must contain prescribed information and if the licence holder does not leave the landlord must go to Court. The landlord must do this in all circumstances, the Protection from Eviction Act 1977 does not allow for a shorter notice period in the event of violence or seriously disruptive behaviour.  Licences that enjoy the benefits of the Protection from Eviction Act 1977 are commonly referred to as protected licences.

Some licence arrangements are excluded from the Protection from Eviction Act 1977. In housing with support the most common exclusions are where the property is hostel accommodation
 provided by a social landlord (Local Authority or Housing Association registered with the Housing Corporation) or the landlord shares living accommodation with the landlord, for example, Adult lodging and host family schemes.  In these circumstances the landlord would only be required to serve a notice terminating the occupants licence to occupy and give reasonable notice. The landlord could be challenged on the notice period given based on the terms of the occupation and agreement, nature of the breach and the alternative accommodation available.  Although the landlord is not obliged to go to Court, it is advised that if a resident does not leave voluntarily, the landlord seek legal advice. The legal advice should ensure that the landlord does not contravene the criminal law relating to harassment, assault or criminal damage and establish the agreement is excluded from the Protection from Eviction Act 1977 and other statutory protection.   

Tenancy agreements  

A tenancy confers a number of benefits for example it is generally harder for the landlord to recover possession of the property due to the protection of housing law.  Other advantages include rights to repair and right to enjoy the property without unjustified interference from the landlord (covenant of quiet enjoyment).  This means that the landlord can only gain access to the property on terms agreed by the tenant and these cannot be unreasonable.

In terms of the varying degrees of protection tenants have there have been a number of statutes that have identified different protections for tenants.  The critical questions with regard to tenancy agreements in housing with support are, who is the landlord and when did the letting take place.

Registered Social Landlords

Housing Associations who are registered with the Housing Corporation (to be replaced by the Tenant Services Authority in April 2009) are referred to a Registered Social Landlord (RSLs).  Pre the 1988 Housing Act tenants of RSLs who had exclusive possession of their dwelling were Secure Tenants and the protection for this tenancy was provided  by the 1985 Housing Act.  Approximately 20% of RSL residents are secure tenants which are described in the section on Local Authorities.

Assured tenancies

From the January 15 1989 (unless specifically excluded
) tenancies granted by RSLs were assured tenancies or a type of assured tenancy - assured shorthold tenancies which are described in the next section.  Assured tenancies are usually periodic, that is they run from week to week, or month to month dependant on the period of time the rent covers until an action intervenes to terminate the tenancy.  Either the tenant gives notice or the RSL applies to court to regain possession and the court orders possession.

In order to apply to court to end an assured tenancy agreement the RSL must serve a notice of seeking possession (sometimes refereed to as NoSP, NiSP or s8 notice).  This does not bring the agreement to an end merely informs the tenant the RSL intends to apply to court for possession.  The notice must detail the grounds the RSL intends to rely on.  There are 8 mandatory grounds and 9 discretionary grounds summarised below

Mandatory grounds




 
    Notice period
1. Returning owner occupier





2 months

2. Mortgagee requiring possession




2 months

3. Tenancy proceeded by holiday let




2 weeks

4. Educational institutions





2 weeks

5. Returning minister of religion




2 months

6. Demolition or reconstruction




2 months

7. Death of a tenant (no succession)




2 months

8. 2 months (8 weeks) rent arrears




2 weeks

Discretionary grounds
9. Suitable alternative accommodation available


2 months

10. Some arrears of rent due





2 weeks

11. persistent arrears of  rent





2 weeks

12. Breach of any other terms of tenancy (not rent)


2 weeks

13. Damage caused by waste default or neglect of tenant

2 weeks

14. Nuisance and 14a domestic violence



0 weeks

15. Deterioration of furniture





2 weeks

16. Tied accommodation





2 months

17. False information or misrepresentation



2 weeks


The RSL must have evidence to be able to rely on the ground, however can use as many grounds the evidence supports. The notice period is the period of time between the notice being served and landlord being able to apply to the court. The notice periods above are the statutory notice period, some RSLs allow for at least 28 days notice in the contractual terms of the tenancy unless there is violence or seriously disruptive behaviour. If more than one ground is used the notice period is the least amount of notice of all the grounds used.  The Housing Corporation expect all RSL to adhere to their Regulatory Code and Guidance which states that possession of a property should only be sought as a last resort.
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Support – If an assured tenant does not require, want or engage in the support of the scheme case law
 has indicated this will not constitute breach of tenancy under ground 12.  The only course of action available to RSLs is to offer suitable alternative unsupported accommodation and if the tenant refuses to move rely on Ground 9
.  As this is a discretionary ground, the Judge may not grant an order if s/he were not convinced that the accommodation the tenant was being asked to vacate, has physical characteristics that denote it as supported housing, for example, an office or staff presence.

Assured shorthold tenancies

Assured shorthold tenancies are a type of assured tenancy agreement.  Assured shorthold tenancies can be fixed term or periodic. If a fixed term of an assured shorthold tenancy comes to an end it will default into a statutory periodic assured shorthold tenancy. Under the 1988 Housing Act the RSL had to serve a statutory form of notice known as a s20 notice. This is no longer required as under the 1996 Housing Act
 all assured tenancies are automatically shorthold unless the landlord notifies the tenant otherwise. The Housing Corporation Regulatory Code and Guidance states RSLs must give the most secure form of agreement compatible with the purpose of the housing and sustainability of the community. The circumstances when an RSL can issue assured shorthold tenancies are set out in the Good Practice Note on Tenure issued in November 2007 and includes where the accommodation is time limited, and support is provided and in long term accommodation as a type of probationary tenancy to tackle anti-social behaviour.  
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As it is a type of assured tenancy agreement the RSL can serve a notice of seeking possession at any time using the grounds outlined earlier. The assured shorthold tenancy agreement allows for an additional mandatory ground for possession where the RSL serves a notice requiring possession (also known as a s21 or notice of determination). This notice must be 2 months and cannot expire until the end of the fixed term. If the assured shorthold tenancy is periodic, notice can be served at any point and proceedings issued but the court order cannot be effected within the initial 6 months of the tenancy. 

Support – The Housing Corporation outline when they expect mandatory possession of an assured shorthold tenancy to be used in their Good Practice Note on Tenure.  If the assured shorthold tenancy is being issued as the accommodation is supported accommodation and time limited
, it is appropriate to serve a section 21 (s21) notice if the tenant support needs are not appropriate for the scheme, or they are not engaging with support or refusing to move on. For other breaches of tenancy the Housing Corporation expect that a notice of seeking possession should be used. 

Local authorities

Local Authorities were not subject to the 1988 Housing Act and continue to issue Secure Tenancy agreements in their permanent housing.

Secure Tenancy – Secure tenants enjoy many rights and protections and the LA must serve a Notice of Seeking Possession and apply to court on the grounds outlined in the 1985 Housing Act which are all discretionary.

Summary of grounds for possession of a secure tenancy

Requirement for reasonableness

Ground 1
Rent arrears or other breach of tenancy

Ground 2
Nuisance 2A Domestic violence

Ground 3
Waste and neglect

Ground 4
Damage to furniture

Ground 5
Misrepresentation

Ground 6
Premium on assignment

Ground 7
Misconduct in tied accommodation

Ground 8
Temporary housing during repairs

Requirement for suitable accommodation and reasonableness

Ground 9
Overcrowding

Ground 10
Demolition, reconstruction and major works

Ground 11
Charitable landlord

Ground 12
Tied accommodation

Ground 13
Accommodation for disabled persons

Ground 14 
Accommodation for special groups

Ground 15
Accommodation for special needs

Ground 15 
Under occupation by successor
Support – As per assured tenancy agreements outlined earlier if a secure tenant does not require, want or engage in the support of the scheme, this will not constitute breach of tenancy under ground 1 of the 1985 Housing Act.  In these circumstances the only course of action available to LAs is to offer suitable alternative unsupported accommodation and if the tenant refuses to move rely on Ground 13 14 or 15 dependent on the type of accommodation.  Again as these are discretionary grounds, the Judge may not grant an order if s/he were not convinced that the accommodation is specifically for those with disabilities, or special groups or needs.

Introductory Tenancy Agreements

The 1996 Housing Act allowed permitted Local Authorities to adopt a regime allowing all future lettings to be on a ‘probationary’ or ‘trial’ basis.  The tenancy is called an introductory tenancy and converts to a secure tenancy after 1 year if the tenant ‘behaves’ themselves.  This tenancy can be ended by a mandatory process which starts when the local authority gives a notice to the tenant.  Possession is mandatory on an introductory tenancy and thus the court has to give possession if they are satisfied that the tenancy is introductory and the requirements for the notice have been met, the Local Authority does not have to prove any grounds. The tenant however can request a judicial review of the Local Authority review of the decision as it is a discharge of a statutory function.  Once Court proceedings have begun the tenancy remains an introductory tenancy until the end of the proceedings.

Support – Local Authorities have to adopt the regime wholesale for all new future lettings they cannot ‘cherry pick’ what they regard to be high risk tenants or tenants who require support.  Given that possession is mandatory the Local Authority could serve a notice on the grounds that the tenant requires support and has not taken up the support. 
Private Lettings
Pre the 1988 Housing Act private lettings were subject to the protection of the Rent Act 1977 and the Protection from Eviction Act 1977. The 1988 Housing Act introduced assured and assured shorthold tenancies for all new letting as of 15th January 1989 and the assured shorthold tenancies became the letting of choice for the private sector. The private sector tends to favour fixed term assured shorthold tenancies and usually serve the s21 notice at the start of the tenancy. The notice expires at the end of the tenancy and the landlord will either sign a new fixed term tenancy or allow the existing one to default into a statutory periodic assured shorthold tenancy. This means the tenant has no security of tenure as they have already received their s21 notice.  Private landlords include those voluntary organisations and housing associations that own and manage their own stock, and are not registered with the Housing Corporation.  Private landlords are not regulated by the Housing Corporation and are not subject to their Regulatory Code and Guidance, although have to operate within the regulatory requirements of the law
.

Support – Private landlords can simply use the mandatory avenue for possession if a tenant did not want, engage or require the support offered.  There do not have to apply the Housing Corporation Regulatory Code and can simply serve s21 at the commencement of the agreement and rely on it for any breach.  For assured tenancy agreement the only avenue for possession is on ground 9 suitable alternative accommodation.

Managing Agents

Those voluntary organisation and housing association who are managing agents are simply managing the tenancy on behalf of the landlord.  The legal relationship always remains between the landlord and the tenant or licensee.  The RSL would expect the managing agent to adhere to Housing Corporation requirements and the RSL’s own policies and procedures regarding undertaking legal action.

Minors

There are two obstacles to young people becoming tenants. First, a resident has to be 18 or over to acquire a 'legal interest in land', which is what a tenancy is. Second, contracts with young people under 18 are enforceable against the young person only if they are 'contracts for necessities'. In most circumstances a contract to rent accommodation would be considered by the courts to be a ‘contract for necessities’. Even if landlords cannot grant legal tenancies to under 18s, they can grant 'equitable leases'. Equitable leases are in very simple terms leases which do not comply with all the legal formalities but the courts consider should be treated as if they do. Such agreements attract the normal provisions of security of tenure outlined above
.
Registered Care Homes

Registration of accommodation providing support and care under the Care Standards Act 2000 does not denote a licence.  In Alternative Futures Ltd v National Care Standards Commission the tribunal in considering whether a home should be registered or not, established that the existence of a tenancy did not prevent the accommodation from being a care home.  Landlords must apply the lease/licence distinction to care homes. 

Changing Agreements

In some circumstances at schemes landlords have offered assured tenancies as the accommodation was long term.  If the support changes to short term it may be appropriate to issue assured shorthold tenancies. It is legally acceptable to have different agreements in one scheme, however this can often create problems as existing tenants will have a more secure agreement than new tenants. It is legally very risky to replace assured tenancies with assured shorthold tenancies for existing tenants by asking them to sign the new agreements.  Most residents, if properly informed, would not agree to sign a new agreement that substantially reduces their rights.  If tenants did sign the new agreement a court may conclude they only did so because they had not been properly informed or that they did not understand the implications of their action. Moreover if the previous agreement has not been properly terminated, it is likely still to be in existence, and it would be difficult to argue that any surrender made by a tenant would be valid in these circumstances.
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Scenario Example


A scheme provides temporary accommodation and support for service users who have experienced alcohol misuse.  The accommodation has individual bedrooms and shared communal areas and the scheme aims to operate as a ‘dry’ house in that service users are expected to remain alcohol free during their stay.  In order to achieve this, the service the scheme provides is staffing 24 hours a day, 7 days a week. Staff check on the wellbeing of service users every morning entering their rooms if they don’t get a reply.  Workers perform room searches to ensure alcohol is not being consumed both randomly and if they suspect alcohol misuse.  The scheme grants licences as ‘unfettered’ access is required. 





Scenario Example


A scheme manages temporary self contained cluster flats for women and children escaping from trauma. Refuge workers have an office on site and provide cover weekdays during office hours with some flexible evening cover.  The scheme has an on call system for emergencies. Staff check on women during the week, but at weekends they rely on women calling the emergency phone number if they require help. The Women are provided with practical and emotional support for up to 6 months when they are expected to move on to independent accommodation. The scheme grants assured shorthold tenancies as the women have exclusive possession and the accommodation is designed to be temporary.
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Scenario Example





A scheme provides long stay accommodation for people with learning disabilities in a block of one bedroom flats and bed sits.  Residents are relatively independent and staff provide varying degrees of support dependant on individual needs. If residents are able to live independently they are supported in moving on but the philosophy of the scheme is to provide residents with a permanent home. The scheme grants assured tenancies as residents have exclusive possession, and the accommodation is designed to be permanent.
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  BRIEFING 








� Absence of exclusive possession must happen in practice and not be simply written into the occupancy agreement.  In the Street and Montford judgment the House of Lords identified that ‘sham devices’ should not be used to ‘disguise the grant of a tenancy’..  


� The definition of a hostel is the 1985 Housing Act being a building which is provided for persons generally or for a class or classes of persons:


a) residential accommodation otherwise than in separate and self contained sets of premises and    b) either board or facilities for the preparation of food adequate to the needs of those persons or both.





� For a full list of exclusions refer to the 1988 Housing Act. A useful publication on Landlord and Tenant Law is the National Housing Federation Landlord and Tenant A practical guide for social landlord


� Refer to The Housing Corporation Regulatory Code and Guidance and related circular 02/07 on eligibility and evictions


� In Paddington Churches Housing Association v Boateng (27th May 1998 Central London Civil Trial Centre)  the landlord applied to the court for possession using ground 12 for breach of the term compliance with support.  The RSL was not successful in their application as the Judge found that the support obligation was personal and therefore could not be a condition of a tenancy.


� If ground 9 is going to be used in these circumstances as the housing is supported, it is good practice to advise tenants of this by inserting a clause to this effect in the general terms of the tenancy.  See Supported Housing and the Law Baxter and Carr 2007


� This came into effect on the 27th February 1997


� If the accommodation is supported and time limited, and the mandatory possession avenue is going to be used, it is good practice to inform a tenant of this in the general terms of the agreement.  See Supported Housing and the Law Baxter and Carr 2007





� See the Law Commission Consultation Paper Encouraging Responsible Letting www.lawcom.gov.uk/housing_renting.htm


� See Shelter Tenancies for Minors www.shelter.org.uk





